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The Copyright Royalty Judges’ September 11, 2015 Order Referring Novel Material 

Question of Law (the “Order”) asks whether the Copyright Act prohibits the Judges from setting 

rates and terms that distinguish among different types or categories of licensors.  The parties’ 

initial briefs demonstrate that this is a contentious issue that was not properly presented in this 

case and that is therefore not ripe for decision.   

Not a single participant in the proceeding – neither SoundExchange, acting as the 

authorized representative of virtually all record companies and performing artists;1 nor any of the 

many participating services – proposed, briefed, or introduced evidence supporting differentiated 

rates or terms for different categories or types of copyright owners.  As a result, no participant 

had the opportunity, or any reason, to introduce evidence or to respond to any such proposal, or 

to demonstrate the potential administrative difficulties or consequences of such rates and terms.  

Based on this record, which is now closed, the Judges would have no basis on which to set 

                                                 
1 George Johnson, a label and performing artist appeared separately and did not argue for differential rates based on 
the copyright owner. 
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differentiated rates and terms by category or type of copyright owner, even if that course were 

theoretically available under the statute.2  

Where, as here, the Judges cannot properly set rates and terms that differentiate among 

different types or categories of copyright owners, the referred issue is an abstract question of law 

that cannot have any application to this case.  It makes no sense for the Register to decide such 

an abstract issue of potentially broad and undefined applicability on the expedited schedule 

required by the referral, and with only limited input from the parties and potentially interested 

persons who were not participants in the Web IV proceeding.   

Should the Register decide to rule on the referred abstract question of law, the National 

Association of Broadcasters (“NAB”) and the National Religious Broadcasters Noncommercial 

Music License Committee (“NRBNMLC”) agree with Pandora, iHeartMedia, Sirius XM, A2IM, 

AFM, and SAG-AFTRA that the better reading of the statute is that the Copyright Act does not 

permit the Judges to adopt rates and terms that differentiate among copyright owners.  NAB and 

the NRBNMLC also agree with those commenters that such rates and terms would create 

significant administrative difficulties and unforeseen consequences for both licensees and 

SoundExchange that have not been explored in the record of this proceeding.3      

Universal Music Group (“UMG”) and Sony Music Entertainment (“SME”), the two 

largest of the major record companies, argue that the Judges may adopt such rates and terms.  

The third major label, Warner Music Group, has remained silent.  But it is too late for those 

                                                 

2 This stands in stark contrast to the parties’ proposals for differentiated rates and terms based on “different types of . 
. .  services,” which are expressly mandated by section 114(f)(2)(A).  The National Association of Broadcasters’ 
proposal for simulcasting-specific rates and terms and the National Religious Broadcasters Noncommercial Music 
License Committee’s proposal for differentiated non-commercial rates and terms were the subject of extensive 
evidence and briefing and issue was fully joined on both proposals.  

3 See, e.g., Pandora’s Initial Brief at 4-6; Sirius XM’s Initial Brief at 9-16. 
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parties now to be advocating rates and terms that distinguish among copyright owners.  UMG 

and SME were represented in this case exclusively by SoundExchange.4  It is undisputed that 

SoundExchange did not seek or advocate such rates and terms.  Indeed, SoundExchange now 

argues (presumably still on behalf of UMG and SME as well as all other record companies) that: 

In this proceeding, SoundExchange and the other parties proposed rates and terms that do 
not differentiate by licensor.  Because segmentation by licensor would raise issues that no 
party has addressed, the parties should be given an opportunity to brief those issues in the 
event the Register rules such segmentation is legally permissible. 

SoundExchange, Inc.’s Initial Response at 2.   

The record is closed.  Thousands of pages of briefing have been submitted.  The Judges 

will have less than two months to decide this case after the Register rules.  It is too late for UMG 

and SME to advocate a new position that they never presented in this case.  Had they wanted to 

advocate rates and terms that differentiate based on the identity of the copyright owner, they had 

every opportunity to do so, but did not.  It would be highly prejudicial to all of the other parties 

to allow them to do so now. 

CONCLUSION 

For the foregoing reasons, this is neither the time nor the circumstance for the Register to 

decide the referred question.  It would be inappropriate, on the record of this case, for the Judges 

to set rates and terms that differentiate based on the identity of the copyright owner.  If the 

Register does reach the question, the answer to the question posed by the Judges is “yes”: the  

  

                                                 

4 Initial Brief of UMG Recordings, Inc., et al., at 1 (“UMG and SME are participants in this proceeding through the 
joint petition filed on their and others’ behalf by SoundExchange, whose board of directors includes representatives 
from both UMG and SME.”). 



- 4 - 
 
 

Copyright Act prohibits the Judges from adopting rates and terms that differentiate among 

copyright owners.   

  

Respectfully submitted, 
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